


Table of Contents

L What’s in a Name? A Primer on Insurance COVErage ..........ccceevverrieenieecieenieeieeneeeveeees 1
A.  Defining Key InSurance Terms ..........ccceciiriieiiieniiieiieeieesie ettt e 2
B.  Basic Business Insurance Coverage Explained...........ccoooieriieiiiniieiiieniieieeeee 2
C.  Management/Specialty Risk Coverage Explained .............ccccoeevievieniienieniiceeeieeeee. 3
D.  Understanding Coverage EXCIUSIONS .......cccueivuiiiiiieiiiiiiieiiecie ettt eiee e e 6
E. Understanding How Endorsements and Limits Work...........cccoeeviiiiieiiieiienieciiee, 10

II. Building the Perfect Beast - Creating Effective Programs for Franchisors and

FranCRISEES ...ttt ettt ettt et ettt et sat e bt et st e be et et e naeens 11
A, Managing RISK .....ociiiiiiicii et saae e raeeaaa s 11
B.  Developing and Implementing Risk and Insurance Programs for Franchisees ............. 20

1. When the Rubber Meets the Road - The Importance of Insurance Coverage in the Real

WOTTA ..ttt et b ettt b e et sbe et 27
AL RISK ASSESSIMENL...c..eitiiiiiiiiieeteritei ettt ettt ettt st ettt b e st e bt ebe s 27
B. Selection Of COUNSEL.....ccuiiiiiiiiiiiteeet ettt st et 31
C.  Control OVer LitIZatiON ......c.ceciiiiiieriieiieeie ettt ettt e steeieesbeesatesbeesabesbeessneenseens 37
D.  Attorney’s Fees and COStS......ciiiiiiiiiiiiiieiiieciieeiieeieeeite e sieeereeseeeveeeaeeebeesaseeseesanaas 38
E. Examples of Real World Cases Where Coverage Saved the Company or Failure to

Have Coverage Doomed the COmMPany..........cccceevieriiriieniiienieeieenie et 41

Appendices
Appendix A — 50 State Survey

Appendix B — Sample Insurance Request for Proposal

Appendix C — Insurance Flow Chart



The Devil is in the Details:
Mitigating Franchise Risk Through Effective Insurance Programs’

Franchise systems face a unique challenge in selecting and implementing appropriate
insurance programs. The task of understanding available insurance packages is daunting.
Acquiring outside assistance should be considered, especially if the decision maker is not an expert
in insurance. Once the exposures are fully understood, the challenge of building an effective risk
management program begins. This requires a holistic review of the space in which the franchisor
and franchisees operate, the structure of their respective businesses, and the risks facing the

franchisees. The utility of an effective risk management program can be invaluable to a franchisor.

This paper first guides franchisors and franchisees through various types of coverages
available to their businesses. Next, the paper discusses how to properly implement an effective
risk-management structure to adequately protect the franchise system. Finally, the authors discuss
the importance of insurance coverage in the real world with an emphasis on the litigation aspects

of insurance.

L. What’s in a Name? A Primer on Insurance Coverage

Any successful insurance program begins with an understanding of the coverages. A
functional overview of risk coverage requires a working knowledge of both insurance coverage
and unique exposures of the franchise industry. It is critical that the franchise risk manager also
fully understands what the policies include or omit, as well as grasp how endorsements, retentions,

terms, conditions and limits will apply. This section provides franchise brands with the basic
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knowledge of the various types of insurance, as well as a broad view of how the policies function

and what they can actually cover in franchising.

Defining Key Insurance Terms

A “Claim” is a demand made by the insured to the insurance company or companies for
payments of coverage conferred by the policy. “Coverage” is the scope of protection provided
under an insurance policy. “Exclusions” are conditions not covered by the insurance contract.
“Occurrence” (Wrongful Act) is an event which results in an insured loss. A “Policy” is the written

contract that confers insurance upon the insured.

Basic Business Insurance Coverage Explained

In the environment in which franchisors operate, basic insurance coverages can be
narrowed into two types: General P & C Insurance and Management/Specialty Insurance. General
P & C Insurance would include General Liability, Property, Workmans® Comp, and Umbrella.
Management/Specialty Insurance would include; Franchisors’ Malpractice, Directors’ & Officers’
Liability, Employment Practices, Crime and Cyber. Each form of insurance provides unique
benefits and should be carried for differing reasons. Ultimately, franchisors need to be aware of

both types in order to properly understand their risk transfer, insurance policies and protections.

General Liability Insurance
General liability insurance is what most business professionals envision in a typical
insurance package. A GL policy traditionally covers liability arising from bodily injury, property

damage, and advertising and personal injury.



Property Insurance
Property insurance protects the insured against damage of insured’s property, most often
buildings. The coverage may include perils, such as fire, wind, earthquake, etc.

Worker’s Compensation

Workers' compensation is a form of insurance providing wage replacement and medical
benefits to employees injured in the course of employment in exchange for mandatory

relinquishment of the employee's right to sue their employer for the tort of negligence

Umbrella

Designed to help protect from major claims and lawsuits, this policy provides extra limits

of liability (insurance) for many, but not all perils.

Management/Specialty Risk Coverage Explained

In addition to the traditional insurance coverages, management risk coverages are critical
to understand in the franchising environment. These types of policies offer specific protection to
significant exposures that potentially have devastating impact. Management/Specialty insurance
coverages have become increasingly necessary in recent years and provide critical protection for

the franchisor and its directors and officers.

Franchisors’ Malpractice (Errors and Omissions Insurance)

The concept of errors and omissions (malpractice) insurance exists in many business
models, but the franchise industry creates unique challenges not faced by other industries.
Comprehensive Malpractice (E & O) insurance protects a franchisor from numerous types of
litigation filed against the company by prospective, current, and former franchisees, regulatory

agencies, competitors, and consumers.



Franchisor Malpractice insurance is intended to protect a franchisor against claims arising
primarily out of breach of contract, allegations of services not rendered, misstatements and
misrepresentations in the FDD, statements made during the franchise development process, and
issues arising out of non-competition covenant claims. These types of allegations traditionally
arise when a franchisee fails or is otherwise unhappy with being a part of the franchise system.

Both large and small franchisors face litigation from numerous sources.

Employment Practices Liability Insurance

Employment practices liability insurance provides protection against litigation brought
alleging violation of employment laws. Also known as Human Resources” Malpractice Insurance,
EPLI protects employers from claims arising from discrimination laws, wrongful termination,
failure to hire an applicant, and retaliation in the workplace, amongst other threats. Be sure to
include franchisor-owned locations. Joint Employer has become a significant exposure which
needs to be addressed under EPLI, but most insurance companies do not address joint employer

issues.

Directors and Olfficers Liability Insurance
Directors and Officers liability insurance protects the franchisors’ balance sheet AND the

personal assets of the directors and off
























































































































